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Introduction

The International Institute for Sustainable
Development (IISD) and the Economic
Community of West African  States
(ECOWAS) Commission and Parliament held
a two-day training session in Abidjan, Cdte
d’Ivoire, on 2-3 November 2016. Around 40
government officials and members of
parliament from the ECOWAS region
attended the workshop, entitled “Foreign investment opportunities for agriculture: a workshop on
how to attract high quality and sustainable investment and the role of legal frameworks”.

Agriculture is the main driver of economic and social development in the ECOWAS region, and
there is now a pressing need for more investment in this sector. The attendees all recognised a
growing call, across Africa, for a shift from subsistence farming to commercial agriculture. Yet
they also agreed that this change can only come about if the right conditions are in place,
including good governance (a key factor that affects investment volumes and outcomes), a keen
understanding of realities on the ground, and an environment that attracts investment (notably via
suitable instruments and policies).

Objectives of the meeting

The main aim of the meeting was to discuss how to use legal frameworks and policies to attract
sustainable, high-quality foreign investment. Specifically, the objectives were:

- To analyse and discuss the methods used by different countries to attract
sustainable, high-quality investment and deliver a positive impact on the
agricultural sector.

- To understand and analyse how international responsible agricultural investment
initiatives are implemented and how they help to promote sustainable investment,
with a particular emphasis on the CFS Principles for Responsible Investment in
Agriculture and Food Systems (RAI) and the LPI Guiding Principles on Large
Scale Land Based Investments (LSLBI).

- To learn how to examine and evaluate agricultural investment projects.

- To assess an investment contract from a sustainable development perspective.




Workshop content

The workshop was divided into a series of presentations and interactive sessions. The attendees
had an opportunity to share positive examples and challenges surrounding foreign investment in
their own contexts. They also identified national-level best practice and began thinking about how
to use legal instruments to attract sustainable, responsible investment in agriculture at the regional
level.

Putting international agricultural investment principles into practice

The attendees were aware of the various standards that govern agricultural investment projects)
and understood the need to legally enshrine the legitimate claims of local populations over land
and natural resources.

Through a series of practice case studies, the attendees saw how voluntary international
responsible investment frameworks — such as the Principles for
Responsible Investment in Agriculture and Food Systems and
the Guiding Principles — could feasibly be implemented via
national law and agricultural investment contracts, and what
impact their implementation has.

Through their discussions, the attendees came to an agreement
about the notion of “best” practice, laws or contracts, which they
defined as “the establishment of legal instruments or policy
measures that meet identified challenges, that are fair and
appropriate, and that seek to serve the interests of the country
and its populations”.

Attracting sustainable investment and selecting investors: from quality to sustainability

The attendees talked about the existing discrepancies in investment-related legislation and
discussed the structural and institutional challenges they face. They also addressed the link
between growth and development and agreed that they needed to do more than just attract
investment. When it comes to responsible investment, quality is just as important as quantity. The
focus, therefore, is on the
extent to which investment
delivers positive benefits that
align with the receiving
country’s development goals.

The  attendees  therefore
discussed investment




promotion and facilitation efforts, recognising that investment quality is critical to the success of
the work done by investment promotion bodies. They also stressed how handling investment via a
single, centralised system can help to support facilitation efforts.

The government of Benin, for example, has introduced a centralised investment system', with a
single agency acting as the sole point of contact for all private investment project enquiries (from
both domestic and foreign investors).

The attendees also talked about the positive impacts that investment can have in terms of
innovation and jobs, as well as its negative effects on the environment and employment, and
agreed that investor selection is an important part of the process. They came to a consensus that
the success of an investment project lies in the profile of the investing company, its technical and
management capabilities, its cultural production experience and its key objectives. The attendees
also discussed the need to assess the investor’s industrial strategy, business plans, strategic plans
and contractual obligations.

The agricultural investment contract: maximising benefits and minimising risks

The attendees recognised that some countries are further along the path of harmonising their laws
than others, and that contracts could help to fill the legislative gaps that exist. However, 1ISD’s
analysis of agricultural investment contracts in the ECOWAS region indicates an imbalance
between parties to such contracts, in terms of rights and
obligations. For example, it shows that many contracts lack
sustainable ~ development  provisions  (such  as
environmental and social impact assessments) or economic
and social obligations. It also suggests that, where these
provisions do exist, investor obligations are not made

clear.

! The Investment and Exports Promotion Agency (APIEX) now handles the work previously performed by the Investment
Promotion Centre, the Beninese Agency for the Promotion of Trade, and the One-stop Formality Office. Its remit includes
promoting investment and investor services, and conducting strategic watch and business intelligence activities. Its ultimate
purpose is to attract more investment and to support product exports — in terms of both quality and quantity.



Concession agreements in Liberia

The attendees were particularly impressed by the concession
agreement model used in Liberia. These agreements spell out the
investment process in clear detail, are drafted in a participatory
manner, and are put before parliament for ratification, meaning
they have full legal force’. Liberia has adopted an institutional
approach to the concession agreement assessment, examination,
negotiation and award process, featuring a set of sustainability
targets designed to support the country’s growth and sustainable
development. The Liberian example triggered a wide-ranging
debate and prompted calls for a regional-level model contract.

Emerging points

The following concerns and points of interest emerged from the workshop:

Capacity building was a major topic of concern and
the attendees stated their intention to continue
delivering training in the following areas, among
others:

o investor selection, with a particular
emphasis on sustainable, high-quality
investment

o agricultural investment contracts that
work in the national interest (negotiation
and key provisions)

o technical, financial and legal analysis of
investment projects (including more
detailed analysis of feasibility studies,
business plans, and environmental and
social impact assessments)

o foreign investment management and
monitoring and evaluation of investment
projects

Stakeholder involvement, information and participation are critical to good governance. The
attendees expressed a desire for greater transparency, consultation and involvement of the
communities affected by investment projects. They suggested:

o demanding parliamentary approval for land awards above a certain threshold

? Parliament can overturn the agreement and refuse to ratify it



o requiring communities to be consulted and their wishes considered in all investment
projects
- by improving communication between the government, the
community and investors
- by involving the community in the contract negotiation
process and in investment project monitoring and evaluation
activities
- by considering the needs of smallholder farmers in foreign
commercial projects
o Informing local populations of their real land rights via local media channels
(community radio stations)
o Raising awareness about the need for transparency in agricultural investment.

The attendees also focused on legal frameworks and expressed a desire for new legal
instruments:
o Codifying best practice on investment contract negotiation in the ECOWAS
zone
o Developing a community law on the investment framework or a model
investment contract for the ECOWAS region.

Conclusion

The attendees found the workshop extremely useful and particularly enjoyed the opportunity to
talk to their peers and senior politicians. They expressed a desire for a similar workshop in the
future, to learn about progress at the regional level.

Some of the attendees said that their ministries had already set in motion plans to create new
bodies (e.g. a unit responsible for monitoring, evaluation and implementation of investment
agreements) and that the issues raised at the workshop would be discussed within these new
bodies. Others mentioned that their ministries would need to develop practical tools (such as
matrices and indicators) to ensure that contracts meet sustainability criteria.

The attendees also mentioned that they would like to see a dedicated network of skilled
investment contract negotiators.
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